
 

 

County of Albemarle 
COMMUNITY DEVELOPMENT DEPARTMENT 

 

401 McIntire Road, North Wing 

Charlottesville, VA 22902-4579 

Telephone: 434-296-5832 

WWW.ALBEMARLE.ORG 

 

 

 
ALBEMARLE COUNTY BOARD OF ZONING APPEALS 

AGENDA 
TUESDAY, NOVEMBER 12, 2024 at 2:00 P.M 

LANE AUDITORIUM 
 

1. Call to Order 
 
2. Establish a Quorum 

 

3. Public Hearings: 
 A.  Project:  VA202400002  Variance – TMP 58-21 – 724 Maranatha Lane 

  Property Owner(s):  Patrick & Julia Kilcur 
  Contact Person:  Patrick Kilcur 
  Tax Map Parcel ID:  05800-00-00-02100 
  Staff:  Lisa Green   

 
 
 
 
 

4. Approval of Minutes 
A.  March 12, 2024 

 
5. Old Business  

A. Convene to Closed Meeting under Virginia Code § 2.2-3711(A)(1) – to discuss, 
consider, or interview prospective candidates for employment – BZA Legal 
Services Contract renewal for FY2024-25 

 
B. Reconvene to Open Meeting – Certify Closed Meeting 
 
C. Take Action on business discussed during Closed Meeting, if applicable 

 
6. New Business 

 
7. Adjournment 
 

Opportunities for the public to access and participate in the meeting will be posted at 
https://www.albemarle.org/community/quick-links/county-calendar. Participation will include the 
opportunity to comment on those matters for which comments from the public will be received. 
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BOARD OF ZONING APPEALS IN-PERSON MEETING GUIDELINES 
 
Thank you for attending the Board of Zoning Appeals (BZA) meeting.  The following information is 
provided to help ensure the meeting proceeds as efficiently and effectively as possible.  As a courtesy 
to others, please turn off all cell phones during the meeting.  
 
General Information:    
 
This meeting is recorded and later transcribed into minutes approved at a later meeting date.        

 
Each item set for public hearing will begin with a presentation of the staff report.  Next, the applicant 
or appellant for that item will be invited to speak.  During the course of the process, the Chair will 
open the public hearing to comments from the public.  At the end of these proceedings the Chair will 
announce that the public hearing is closed.   Once the public hearing is closed, no further public 
comments will be allowed unless the Board asks for additional information from the applicant or 
appellant. 
 
The BZA reserves the right to digress from these guidelines in any particular case. 
 
To Members of the Public: 
 
Public comment is welcome during Public Hearings. A sign-up sheet will be available in Lane 
Auditorium prior to the meeting for anyone who would like to comment on a scheduled public 
hearing.   If you wish to comment on those matters for which comments from the public will be 
received, please list your name on the appropriate sign-up sheet.  When your name is announced for 
comment, please come to the microphone and state your name for the record.  For uncommon 
spellings, please spell your name for the recording clerk.  If you are with a group of people, you may 
want to have a spokesperson present your position to the Board. 
 
In order to give all speakers equal treatment and courtesy, the Board requests that speakers adhere 
to the following guidelines: 
 

 Come forward to the speaker's podium and state your name;  

 Address comments directly to the Board as a whole - open public debate is prohibited; 

 State your position and give facts and other data to back it up – keep in mind that there is a 3-
minute time limit for public comment; 

 Give written statements and other supporting material to the Recording Clerk (written 
comments are also welcome if you do not wish to speak). 
 

Additional Guidelines for Applicants and Appellants addressing the Board: 

 Please contact staff in Community Development ahead of the meeting to make any necessary 
arrangements for your presentation.  The Recording Clerk will also need copies of any 
handouts given to the BZA members for the official record of the meeting. 

 Be clear in stating your position and do not repeat information that has been previously 
submitted to the Board. 

 Stay on topic by addressing the questions in the application or by responding directly to staff’s 
determination(s).  Focus on presenting facts and data that support your position. 

 Keep in mind there is a 15-minute time limit for presentations and a 5-minute time limit for 
rebuttal comments.  The Board will ask any necessary follow-up questions to clarify points 
made during the presentation. 

 Understand that the Board of Zoning Appeals cannot change County ordinances.   
 

The BZA reserves the right to place additional time limitations on speakers, as necessary. Page 2
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STAFF: Lisa Green and Francis H MacCall 
PUBLIC HEARING: November 12, 2024 
 
STAFF REPORT: VA2024-00002 Maranatha Lane 
 
OWNER/APPLICANT: Patrick & Julia Kilcur 
PARCEL ID: 05800-00-00-02100 
ZONING: Rural Areas, RA 
ACREAGE: 5.64 acres 
LOCATION: The property is at 720 Maranatha Lane in western Albemarle County. One 
approved dwelling is located on the property. Please refer to the Map and Plat of the 
Property (Attachment A).  
 
TECHNICAL REQUEST AND EXPLANATION: The applicants request a 24-foot 
variance from the required 25-foot front setback to allow a structure to be located 
approximately one-foot from the right of way of the private street known as Maranatha 
Lane (Attachment A). Albemarle County Code § 18-10.4 currently provides that the front 
setback for primary structures in the Rural Areas (RA) zoning district is 25 feet from 
internal public and private roads. Additionally, Albemarle County Code § 18-4.11 
requires both (a) accessory structures to meet the front yard setback and (b) the 
setbacks along the side and rear to be six feet. The applicant proposes that an existing 
structure be located one-foot from the right-of-way of Maranatha Lane, a variance of 24 
feet.  
 
BACKGROUND:  
Zoning Ordinance History 
The Zoning Ordinance adopted December 10, 1980 (the "effective date of the 
ordinance"), provided in part: "No portion of any accessory structure shall be permitted 
in any required yard; provided however… that no such building shall be located within 
any yard required by Section 4.6.3.” Section 4.6.3 described a front yard as the yard 
"nearest the street." At that time, the front yard depth for a property zoned RA was 75 
feet. A 1991 Zoning Text Amendment (ZTA) reduced that distance to 25 feet on internal 
public or private streets.   
 
In 2002, a ZTA was adopted to define accessory structure setbacks for alleys and 
shared driveways. This amendment removed the requirement from section 4.6.3 that 
front yards be established according to the applicable district regulations. As a result, 
accessory structures needed to meet only the minimum six-foot setback requirements in 
front yards. 
 
In 2009, a ZTA was adopted to correct what was believed to be an error in allowing 
accessory structures within the front yard with a reduced setback. This amendment to 
section 4.6.3 reinstated the requirement that the front yard setbacks align with district 
regulations based on the zoning classification. In the RA zoning district, an accessory 
structure was required to be located 75 feet from public streets and 25 feet from internal 
public streets (dead ends) and private streets. 
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Consequently, from February 6, 2002 to July 1, 2009, an accessory structure could be 
built in the required front yard if it met only the six-foot setback from all lot lines. 
 
Parcel Background 
On April 12, 2004, the property owner applied to create a family subdivision, which was 
eventually withdrawn due to inactivity.  
 
On May 16, 2006, a Letter of Determination determined that the property contained five 
development rights. 
  
On April 9, 2008, the property was sold.  
 
On April 28, 2008, the new owner applied to create a two-lot subdivision with a private 
street. The subdivision and the plat for the two parcels and the private street were 
approved and recorded in June 2008. The subject parcel was assigned three 
development rights, with the second lot being assigned two development rights. The 
private street created is known as Maranatha Lane. 
 
On July 29, 2008, the property was again sold.  
 
On August 25, 2008, the new owners applied for a building permit to construct a 768-
square-foot accessory structure with an unfinished basement intended for use as a 
workshop. The application was reviewed, and the permit was issued on September 9, 
2008. Several inspections were completed, including the preliminary zoning inspection, 
which established the structure's location. The preliminary zoning inspection would have 
allowed the accessory structure to meet only the six-foot structure setback from the 
private street right-of-way, as this inspection occurred between the 2002 and 2009 
ZTA’s noted above. 
 
On October 24, 2008, the last inspection was conducted for framing and rough-in 
electric. Because the property owner did not request any further inspections, the permit 
was considered abandoned after six months of inactivity.  
 
On March 2, 2023, the Kilcurs purchased the home.  
 
On June 4, 2024, the Kilcurs applied for a Homestay permit to use the structure as a 
short-term rental. Upon review, staff discovered that the accessory structure had been 
completed by the previous owner and converted into a single-family dwelling. Staff 
informed Mr. Kilcur that for the accessory structure to remain a single-family dwelling, 
the owners would need to obtain a variance for the front setback of 25 feet from the 
right-of-way of Maranatha Lane and acquire a building permit to legally convert the 
accessory structure to a single-family dwelling.  
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On August 14, 2024, the Kilcurs applied for this variance (Attachment B) and, on August 
24, 2024, applied for a building permit (Attachment C) to establish the structure as a 
single-family dwelling. This hearing will determine whether that permit may be issued. 
    
QUALIFYING CONDITIONS: 
Under Virginia Code § 15.2-2309(2) (Attachment D), the BZA may "grant upon appeal 
or original application in specific cases a variance as defined in § 15.2-2201, provided 
that the burden of proof shall be on the applicant for a variance to prove by a 
preponderance of the evidence that his application meets the standard for a variance as 
defined in § 15.2-2201 and the criteria set out in this section." 
 
The following are the definition of a variance found in Virginia Code § 15.2-2201 and the 
standards for a variance found in § 15.2-2309(2), which are repeated in Albemarle 
County Code § 18-34.4(i) (Attachment E).   
 
Virginia Code § 15.2-2201 - Definitions 
A variance is "a reasonable deviation from those provisions regulating the shape, size, 
or area of a lot or parcel of land or the size, height, area, bulk, or location of a building 
or structure when" the following four standards are met.  
 

1. The strict application of the ordinance would unreasonably restrict the utilization 
of the property, and 
  

2. Such need for a variance would not be shared generally by other properties, and 
  

3. Provided such variance is not contrary to the purpose of the ordinance. 
  

4. It shall not include a change in use, which change shall be accomplished by a 
rezoning or by a conditional zoning. 

And  
 
County Code § 18-34.4(i) provides:  
The Board shall grant a variance if the evidence shows:  
 
(i) that strict application of the terms of the ordinance would unreasonably restrict the 
utilization of the property; or  
 
(ii) that granting the variance would alleviate a hardship due to a physical condition 
relating to the property or improvements thereon at the time of the effective date of the 
ordinance; 
  
and all of the following: 

1. Good faith acquisition and hardship not self-inflicted. The property interest for 
which the variance is being requested was acquired in good faith, and any 
hardship was not created by the applicant for the variance. 
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2. No substantial detriment. Granting the variance will not be a substantial 
detriment to adjacent property and nearby properties in the proximity of that 
geographical area. 
 

3. Condition of situation not general or recurring. The condition or situation of the 
property is not of so general or recurring a nature as to make reasonably 
practicable the formulation of a general regulation to be adopted as an 
amendment to the ordinance. 
 

4. Use variance prohibited. Granting the variance does not result in a use that is 
not otherwise permitted on the property or a change in the zoning classification 
of the property. 
 

5. Special use permit or special exception not available. The relief or remedy 
sought by the variance application is not available through a special use permit 
or special exception authorized by this chapter when the application is filed. 

 
STAFF ANALYSIS: 
Staff has evaluated this application against the above variance standards.  
 
Virginia Code § 15.2-2201 
Standard: The provisions regulating the location of a building or structure when the 
following four standards are met;  
 

1. The strict application of the ordinance would unreasonably restrict the utilization 
of the property, and 
Analysis: The owners already reasonably utilize the property with an existing 
single-family dwelling. The strict application of the 25-foot front setback would not 
unreasonably restrict the property's utilization. 
 

2. Such need for a variance would not be shared generally by other properties, and 
Analysis: No other properties in the area generally share the need for a similar 
variance.   
  

3. Provided such variance is not contrary to the purpose of the ordinance. 
Analysis: Granting the variance would not be contrary to the Zoning Ordinance 
purposes outlined in County Code § 18-1.4 (Attachment F). 
   

4. It shall not include a change in use, which change shall be accomplished by a 
rezoning or by a conditional zoning.  
Analysis: There would be no change in the use of the property if the variance 
were granted, as dwellings are permitted by-right within the RA district. 
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County Code § 18-34.4(i)  
Standard: The strict application of the terms of the ordinance would unreasonably 
restrict the utilization of the property; or 

Analysis: The owners already reasonably utilize the property with an existing 
single-family dwelling. The strict application of the 25-foot front setback would not 
unreasonably restrict the property's utilization. 
 

Standard: Granting the variance would alleviate a hardship due to a physical condition 
relating to the property or improvements thereon at the time of the effective date of the 
ordinance; 

Analysis: No physical condition relating to the property creates any hardship that 
would justify a variance.  Moreover, because Maranatha Lane was not on the 
property on the effective date of the ordinance; no such improvements create a 
hardship either. That said, the structure was approved as an accessory structure, 
which was permitted to be in the front yard, albeit it was discovered 15 years 
after construction that it did not meet the required six feet. That said, the 2008 
building permit authorized only an accessory structure, not a primary structure, 
i.e., a dwelling unit.  
 

 
And 
 
1. The property interest for which the variance is being requested was acquired in good 

faith, and any hardship was not created by the applicant for the variance.  
Analysis: This application meets this standard. The property was acquired in 
good faith, and any hardship was not created by the applicant.  

 
2. Granting the variance will not be a substantial detriment to adjacent property and 

nearby properties in the proximity of that geographical area. 
Analysis: This application meets this standard. Staff has not identified a 
substantial detriment to adjacent and nearby properties. 
 

3. The condition or situation of the property is not of so general or recurring a nature as 
to make reasonably practicable the formulation of a general regulation to be adopted 
as an amendment to the ordinance.  

Analysis: This application meets this standard. The property's condition is not so 
general or recurring that the regulations must be updated by an amendment to 
the ordinance. 

 
4. Granting the variance does not result in a use that is not otherwise permitted on the 

property or a change in the zoning classification of the property.  
Analysis: This application meets this standard. The granting of the variance 
would not result in a use not otherwise permitted on the property. However, the 
granting of the variance would allow the accessory structure to be used as a 
primary structure (i.e., a dwelling unit). 
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5. The relief or remedy sought by the variance application is not available through a 

special use permit or special exception authorized by this chapter when the 
application is filed. 

Analysis: This application meets this standard. The RA zoning district 
regulations for setbacks are not subject to a special use permit or special 
exception.  

 
STAFF RECOMMENDATION: 
Because the strict application of the 25-foot front setback would not unreasonably 
restrict the utilization of the property, staff cannot recommend the approval of this 
variance application. Furthermore, although the five additional criteria for granting a 
variance have been met, granting the variance would not alleviate a hardship due to a 
physical condition relating to the property or improvements thereon at the time of the 
effective date of the ordinance.  
 
 
PROPOSED MOTIONS:  
The following motions are offered for consideration and action by the Board: 
 
To deny this variance application (as staff recommends): 
 
 I move to deny the variance application VA2024-00002 Maranatha Lane for 
the reasons stated in the staff report. 
 
To grant this variance: 
 
 Based on [state legal grounds for granting variance], I move to grant 
variance application VA2024-00002 Maranatha Lane to allow the proposed 
structure to be located one-foot from the right-of-way of Maranatha Lane, a 
variance of 24 feet, with the following condition: 
 

1. The proposed structure is limited to the size described in building 
permit B2024-02522SF. 
 

 
Attachments:  
 
Attachment A: Map and Plat of the Property 
Attachment B: Variance Application VA2024-00002 Maranatha Lane 
Attachment C: Building Permit B2024-02522SF 
Attachment D: Virginia Code § 15.2-2309(2) 
Attachment E: County Code § 18-34.4(i) 
Attachment F: County Code § 18-1.4 
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Chapter 22. Planning, Subdivision of Land and Zoning
  
  

§ 15.2-2309. Powers and duties of boards of zoning appeals
  

Boards of zoning appeals shall have the following powers and duties:
  

1. To hear and decide appeals from any order, requirement, decision, or determination made by

an administrative officer in the administration or enforcement of this article or of any ordinance

adopted pursuant thereto. The decision on such appeal shall be based on the board's judgment of

whether the administrative officer was correct. The determination of the administrative officer

shall be presumed to be correct. At a hearing on an appeal, the administrative officer shall

explain the basis for his determination after which the appellant has the burden of proof to rebut

such presumption of correctness by a preponderance of the evidence. The board shall consider

any applicable ordinances, laws, and regulations in making its decision. For purposes of this

section, determination means any order, requirement, decision or determination made by an

administrative officer. Any appeal of a determination to the board shall be in compliance with

this section, notwithstanding any other provision of law, general or special.
  

2. Notwithstanding any other provision of law, general or special, to grant upon appeal or

original application in specific cases a variance as defined in § 15.2-2201, provided that the

burden of proof shall be on the applicant for a variance to prove by a preponderance of the

evidence that his application meets the standard for a variance as defined in § 15.2-2201 and the

criteria set out in this section.
  

Notwithstanding any other provision of law, general or special, a variance shall be granted if the

evidence shows that the strict application of the terms of the ordinance would unreasonably

restrict the utilization of the property or that the granting of the variance would alleviate a

hardship due to a physical condition relating to the property or improvements thereon at the

time of the effective date of the ordinance, or alleviate a hardship by granting a reasonable

modification to a property or improvements thereon requested by, or on behalf of, a person with

a disability, and (i) the property interest for which the variance is being requested was acquired

in good faith and any hardship was not created by the applicant for the variance; (ii) the granting

of the variance will not be of substantial detriment to adjacent property and nearby properties in

the proximity of that geographical area; (iii) the condition or situation of the property concerned

is not of so general or recurring a nature as to make reasonably practicable the formulation of a

general regulation to be adopted as an amendment to the ordinance; (iv) the granting of the

variance does not result in a use that is not otherwise permitted on such property or a change in

the zoning classification of the property; and (v) the relief or remedy sought by the variance

application is not available through a special exception process that is authorized in the

ordinance pursuant to subdivision 6 of § 15.2-2309 or the process for modification of a zoning

ordinance pursuant to subdivision A 4 of § 15.2-2286 at the time of the filing of the variance

application. Any variance granted to provide a reasonable modification to a property or

improvements thereon requested by, or on behalf of, a person with a disability may expire when

the person benefited by it is no longer in need of the modification to such property or

improvements provided by the variance, subject to the provisions of state and federal fair

housing laws, or the Americans with Disabilities Act of 1990 (42 U.S.C. § 12131 et seq.), as

applicable. If a request for a reasonable modification is made to a locality and is appropriate
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under the provisions of state and federal fair housing laws, or the Americans with Disabilities Act

of 1990 (42 U.S.C. § 12131 et seq.), as applicable, such request shall be granted by the locality

unless a variance from the board of zoning appeals under this section is required in order for

such request to be granted.
  

No variance shall be considered except after notice and hearing as required by § 15.2-2204.

However, when giving any required notice to the owners, their agents or the occupants of

abutting property and property immediately across the street or road from the property affected,

the board may give such notice by first-class mail rather than by registered or certified mail.
  

In granting a variance, the board may impose such conditions regarding the location, character,

and other features of the proposed structure or use as it may deem necessary in the public

interest and may require a guarantee or bond to ensure that the conditions imposed are being

and will continue to be complied with. Notwithstanding any other provision of law, general or

special, the property upon which a property owner has been granted a variance shall be treated as

conforming for all purposes under state law and local ordinance; however, the structure

permitted by the variance may not be expanded unless the expansion is within an area of the site

or part of the structure for which no variance is required under the ordinance. Where the

expansion is proposed within an area of the site or part of the structure for which a variance is

required, the approval of an additional variance shall be required.
  

3. To hear and decide appeals from the decision of the zoning administrator after notice and

hearing as provided by § 15.2-2204. However, when giving any required notice to the owners,

their agents or the occupants of abutting property and property immediately across the street or

road from the property affected, the board may give such notice by first-class mail rather than by

registered or certified mail.
  

4. To hear and decide applications for interpretation of the district map where there is any

uncertainty as to the location of a district boundary. After notice to the owners of the property

affected by the question, and after public hearing with notice as required by § 15.2-2204, the

board may interpret the map in such way as to carry out the intent and purpose of the ordinance

for the particular section or district in question. However, when giving any required notice to the

owners, their agents or the occupants of abutting property and property immediately across the

street or road from the property affected, the board may give such notice by first-class mail

rather than by registered or certified mail. The board shall not have the power to change

substantially the locations of district boundaries as established by ordinance.
  

5. No provision of this section shall be construed as granting any board the power to rezone

property or to base board decisions on the merits of the purpose and intent of local ordinances

duly adopted by the governing body.
  

6. To hear and decide applications for special exceptions as may be authorized in the ordinance.

The board may impose such conditions relating to the use for which a permit is granted as it may

deem necessary in the public interest, including limiting the duration of a permit, and may

require a guarantee or bond to ensure that the conditions imposed are being and will continue to

be complied with.
  

No special exception may be granted except after notice and hearing as provided by § 15.2-2204.

However, when giving any required notice to the owners, their agents or the occupants of

abutting property and property immediately across the street or road from the property affected,
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the board may give such notice by first-class mail rather than by registered or certified mail.
  

7. To revoke a special exception previously granted by the board of zoning appeals if the board

determines that there has not been compliance with the terms or conditions of the permit. No

special exception may be revoked except after notice and hearing as provided by § 15.2-2204.

However, when giving any required notice to the owners, their agents or the occupants of

abutting property and property immediately across the street or road from the property affected,

the board may give such notice by first-class mail rather than by registered or certified mail. If a

governing body reserves unto itself the right to issue special exceptions pursuant to § 15.2-2286,

and, if the governing body determines that there has not been compliance with the terms and

conditions of the permit, then it may also revoke special exceptions in the manner provided by

this subdivision.
  

8. The board by resolution may fix a schedule of regular meetings, and may also fix the day or

days to which any meeting shall be continued if the chairman, or vice-chairman if the chairman

is unable to act, finds and declares that weather or other conditions are such that it is hazardous

for members to attend the meeting. Such finding shall be communicated to the members and the

press as promptly as possible. All hearings and other matters previously advertised for such

meeting in accordance with § 15.2-2312 shall be conducted at the continued meeting and no

further advertisement is required.
  

Code 1950, §§ 15-831, 15-850, 15-968.9; 1950, p. 176; 1962, c. 407, § 15.1-495; 1964, c. 535;

1972, c. 695; 1975, cc. 521, 641; 1987, c. 8; 1991, c. 513; 1996, c. 555;1997, c. 587;2000, c. 1050;

2002, c. 546;2003, c. 403;2006, c. 264;2008, c. 318;2009, c. 206;2015, c. 597;2018, c. 757.
  

The chapters of the acts of assembly referenced in the historical citation at the end of this section

may not constitute a comprehensive list of such chapters and may exclude chapters whose

provisions have expired.
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Section 34.4 - Variances.  

i. Criteria to establish basis to grant a variance. The board shall grant a variance if the evidence shows: 

(i) that strict application of the terms of the ordinance would unreasonably restrict the utilization of the 

property; or (ii) that granting the variance would alleviate a hardship due to a physical condition relating 

to the property or improvements thereon at the time of the effective date of the ordinance; and all of the 

following:  

 

1. Good faith acquisition and hardship not self-inflicted. The property interest for which the 

variance is being requested was acquired in good faith and any hardship was not created by the 

applicant for the variance.  

2. No substantial detriment. Granting the variance will not be a substantial detriment to adjacent 

property and nearby properties in the proximity of that geographical area.  

3. Condition of situation not general or recurring. The condition or situation of the property is not of 

so general or recurring a nature as to make reasonably practicable the formulation of a general 

regulation to be adopted as an amendment to the ordinance.  

4. Use variance prohibited. Granting the variance does not result in a use that is not otherwise 

permitted on the property or a change in the zoning classification of the property.  

5. Special use permit or special exception not available. The relief or remedy sought by the 

variance application is not available through a special use permit or special exception 

authorized by this chapter when the application is filed.  

 

j. Factors not to be considered. The board shall not base any decision on the merits of the purpose and 

intent of any relevant provision in the zoning ordinance.  

 

k. Time for decision. The board shall schedule a reasonable time for the hearing on an application so that 

it may make its decision within 90 days after the date the application was deemed to be complete. This 

90-day period is directory, not mandatory. 

 

l. Action by the board; vote required to grant variance. The concurring vote of three members of the 

board is required to grant a variance. 

 

m. Conditions on variance. In granting a variance, the board may impose conditions, as follows:  

1. Nature of conditions. The board may impose reasonable conditions regarding the location, 

character, and other features of the proposed structure or use as it may deem necessary in the 

public interest.  

2. Guarantee or bond to ensure compliance. The board also may require that the applicant provide 

a guarantee or bond to ensure that the conditions imposed are being and will continue to be 

complied with.  

3. Conditions deemed to be essential and nonseverable. Except as the board may specify in a 

particular case, any condition imposed on a variance shall be deemed to be essential and 

nonseverable from the variance itself and any condition determined to be invalid, void or 

unlawful shall invalidate the variance.  

 

n. Effect of granting variance; expansion of structure. The property upon which a property owner has been 

granted a variance shall be treated as conforming for all purposes under state law and this chapter; 

however, any structure permitted by a variance may not be expanded unless the expansion is within an 

area of the site or part of the structure for which no variance is required under this chapter. If an 

expansion is proposed within an area of the site or part of the structure for which a variance is required, 

the approval of an additional variance shall be required.  
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Sec. 1.4 - Purposes.  

The purposes of this chapter are to promote the public health, safety, convenience, and welfare 
and to accomplish the objectives of Virginia Code §§ 15.2-2200 and 15.2-2283 . To these ends, 
this chapter is intended to:  

A. Provide for adequate light, air, convenience of access, and safety from fire, flood, 
impounding structure failure, crime and other dangers;  

B. Reduce or prevent congestion in the public streets;  

C. Facilitate creating a convenient, attractive and harmonious community;  

D. Facilitate providing adequate police and fire protection, disaster evacuation, civil 
defense, transportation, water, sewerage, flood protection, schools, parks, forests, 
playgrounds, recreational facilities, airports and other public requirements;  

E. Protect against destroying or encroaching upon historic areas;  

F. Protect against one or more of the following: overcrowding of land, undue density of 
population in relation to the community facilities existing or available, obstruction of light 
and air, danger and congestion in travel and transportation, or loss of life, health, or 
property from fire, flood, impounding structure failure, panic or other dangers;  

G. Encourage economic development activities that provide desirable employment and 
enlarge the tax base;  

H. Provide for preserving agricultural and forestal lands and other lands of significance for 
the protection of the natural environment;  

I. Protect approach slopes and other safety areas of licensed airports, including United 
States government and military air facilities;  

J. Promote creating and preserving affordable housing suitable for meeting the current and 
future needs of the County as well as a reasonable proportion of the current and future 
needs of the planning district within which the locality is situated;  

K. Provide reasonable protection against encroachment upon military bases, military 
installations, and military airports and their adjacent safety areas, excluding armories 
operated by the Virginia National Guard; and  

L. Protect surface water and ground water as defined in Virginia Code § 62.1-255 . 

ATTACHMENT F
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1 

ALBEMARLE COUNTY BOARD OF ZONING APPEALS1 

LANE AUDITORIUM2 

TUESDAY, MARCH 12, 2024—2:00 P.M. 3 

4 

5 

Board Members: Edward (Bo) Carrington, Chair 6 

Kurt Burkhart, Vice-Chair 7 

John Shepherd, Secretary 8 

Marcia Joseph 9 

Ronald Rosenberg 10 

11 

Staff Members: Bart Svoboda, Director of Zoning  12 

Francis MacCall, Deputy Zoning Administrator 13 

Marsha Alley, BZA Clerk and Recorder 14 

15 

County Attorney:  Andy Herrick, Deputy County Attorney 16 

17 

BZA Attorney: James Bowling, IV18 

19 

1. Call to Order  20 

The meeting was called to order at 2:00 p.m. by Mr. Carrington. 21 

22 

2. Establish a Quorum 23 

Mr. Carrington established a quorum.  24 

25 

The following members were present: Ronald Rosenberg; John Shepherd; Kurt Burkhart; Marcia Joseph; 26 

and Edward Carrington. 27 

28 

Also present were James Bowling, Andy Herrick, Bart Svoboda, Francis MacCall, and Marsha Alley. 29 

30 

3. Public Hearings 31 

A. AP2023-00004 Challenger Way Set Back Determination 32 

Francis MacCall, Deputy Zoning Administrator, stated that the property, TMP 61W-01-0C-1, totaled 3.51 33 

acres zoned C1 and was located at 442 Westfield Road. He stated that staff did not agree with the 34 

appellant's claims contained in Attachment D of the staff report. He said that the determination of the 35 

Zoning Administrator, LOD2023-00010, Attachment C, was correct, and the Board should affirm the 36 

determination. 37 

38 

Andy Herrick, Deputy County Attorney, stated that the applicable code section was County Code § 18-39 

4.28(a), which regulated the setbacks if a neighboring property was zoned residential. He explained that 40 

because there was a neighboring property zoned neighborhood model district (NMD), the Board was 41 

asked to determine whether a property zoned NMD constituted being zoned residential. 42 

43 

Mr. Herrick stated that, based on past practice and in line with previous applications of the ordinance, 44 

NMD zoning constituted residential zoning for the purposes of the setback. He noted that the existing 45 

structures on the appellant's property were legally nonconforming and would be able to continue as 46 

legally nonconforming uses. 47 

48 

Mr. Rosenberg asked how the NMD was defined in the ordinance.  49 

50 
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2 

Mr. MacCall explained that a NMD was a planned development district with traditional neighborhood 1 

development as established in the County's Neighborhood Model, which was part of the Comprehensive 2 

Plan. 3 

4 

Mr. Herrick clarified that there was not a definition in the ordinance, but there was a statement of purpose 5 

and intent. He said that in § 18-28(b), there was a requirement that each district must have two different 6 

general use classifications, including residential. 7 

8 

Mr. Shepherd stated that if they wanted to consider the residential characteristics of the NMD zoning, 9 

then they had to consider the uses; otherwise, the zoning was just NMD. 10 

11 

The Chair opened the public hearing for comments by the appellant. 12 

13 

Pete Caramanis, counsel for the appellant, stated that the NMD was categorized as a planned development 14 

district, not as a residential or commercial zoning. He stated that the section of the ordinance cited by staff 15 

applied to property that was "adjacent to residential, rural areas, or the Monticello Historic Districts". He 16 

noted that the Monticello District was another of several planned development districts, and it was 17 

specifically referenced, but the NMD was not specifically mentioned.  18 

19 

Mr. Caramanis stated that applying the residential classification to the NMD was inappropriate, and had 20 

the ordinance intended to include the NMD, it would have been enumerated alongside the Monticello 21 

Historic District. He also noted that the zoning ordinance did not state that the NMD was a residential 22 

district, and staff had only determined it was residential through consistent and longstanding practice. 23 

24 

Mr. Caramanis stated that in the code of development, Block 1 was completely residential, and Block 2 25 

was labeled for mixed use and residential. He stated that the only permitted types of residential uses were 26 

commercial styles, such as assisted living facilities and transient lodging. He stated that they did not need 27 

to review the code of development because the task was to review the ordinance, which did not indicate 28 

that the NMD was residential, and it did not include the NMD in the districts outlined in the set back 29 

requirements. 30 

31 

Mr. Svoboda stated that if the NMD could not be declared residential, it could also not be considered 32 

commercial, so the set back requirement was unclear. He said that it may be 20 feet according to the 33 

ordinance, which was measured from the district line, but they had not made a determination in this case. 34 

35 

The Chair opened the hearing for comments from the public. Hearing none, the Chair provided staff with 36 

five minutes for rebuttal. 37 

38 

Mr. Herrick stated that, regarding Mr. Caramanis' assertion that the NMD was a planned development 39 

district, there was a variety of different residential, industrial, and commercial district listings under the 40 

structure of the ordinance. He noted that while the NMD was listed under section 20(a), it was not a 41 

subsection of the general planned use development district, section 20. He noted that the Monticello 42 

Historic District, section 11, was not a planned district.  43 

44 

Mr. Herrick continued that under section 4.20, there was a table that followed the statement: "the 45 

following shall apply within the C1, CO, and HC districts." He stated that the side and rear minimum 46 

rows of the table listed two alternatives: first, if the abutting lot was zoned residential, rural areas, or 47 

Monticello Historic District; and second, if the abutting lot was zoned commercial or industrial. He noted 48 

that residential, rural areas, commercial, and industrial were all in lower case in the ordinance, thus 49 

referring generally to the zoning categories, not specific zoning districts. He stated that the Zoning 50 
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Administrator was only able to choose between applying one of the options, and when faced with the facts 1 

and past practices, the NMD was more appropriately judged as residential.  2 

3 

Mr. Carrington asked for clarification regarding the status of the Monticello Historic District. He stated 4 

that it was his understanding that there were seven distinct planned development districts outlined in 5 

section 8.1, and the Monticello Historic District was listed as the first. 6 

7 

Mr. Herrick agreed that Mr. Carrington was correct, and that section 8.1 included both the NMD and the 8 

Monticello Historic District. He stated that he stood corrected but noted that he was previously referring 9 

to the structure of the ordinance. 10 

11 

The Chair provided the appellant five minutes for rebuttal. 12 

13 

Mr. Caramanis stated that the capitalization of the word residential was not relevant because the ordinance 14 

had to be considered as a whole, and nowhere in it did it state that the NMD was a residential zoning. He 15 

noted that if a rezoning would have impacts on a neighboring property, such as requiring additional set 16 

backs, then property owners should be informed.  17 

18 

The Chair opened the floor for discussion from the Board. 19 

20 

Mr. Shepherd stated that he was leaning towards supporting that the Zoning Administrator's determination 21 

was incorrect because section 420 applied to residential, rural areas, and the Monticello Historic District, 22 

and it did not specifically mention the NMD. 23 

24 

Ms. Joseph stated that she agreed with Mr. Shepherd. She stated that due to the opportunities for 25 

commercial development and the intent of the NMD, to be flexible and not impose burdens on itself or 26 

neighboring properties, she did not agree with the determination of the Zoning Administrator. 27 

28 

Mr. Burkhart stated that ambiguity regarding the NMD definition led him to support the appellant. 29 

30 

Mr. Rosenberg stated that he intended to vote with Mr. Burkhart. 31 

32 

Mr. Carrington stated that section 7.1 established 26 zoning districts. He stated that six of the 26 33 

contained the word residential, and seven of the 26 were defined as planned development districts. He 34 

stated that planned development districts were not categorized as residential, and they would require 35 

explicit mention for the setback requirements to apply. He noted that an NMD did not require residential 36 

uses so long as the Board of Supervisors determined there were residential uses within a quarter of a mile 37 

of the site. 38 

39 

MOTION: Ms. Joseph moved that the Board of Zoning Appeals overturn the Zoning Administrator's 40 

determination in LOD 2023-00010. Mr. Shepherd seconded the motion, which passed unanimously (5-0). 41 

42 

4. Approval of Minutes 43 

A. January 9, 2024 44 

45 

MOTION: Mr. Rosenberg moved that the Board of Zoning Appeals approve the minutes for the January 46 

9, 2024 meeting. Mr. Burkhart seconded the motion, which passed unanimously (5-0). 47 

48 

49 

50 
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4 

5. Old Business 1 

A. Discussion: Possible appointment of alternate BZA member(s) 2 

Mr. Carrington noted that a draft letter had been distributed to the board members for consideration. He 3 

stated that Mr. Burkhart and Ms. Joseph had contributed all of the effort for drafting the letter. 4 

5 

Mr. Shepherd stated that the letter reflected the benefits of appointing alternates and the experiences of 6 

other localities, and it should set up the Board of Supervisors for a good discussion. 7 

8 

Mr. Rosenberg stated that he was not originally supportive of alternates, but complicated cases such as the 9 

one they addressed at the meeting had changed his opinion. 10 

11 

Ms. Alley noted that the letter should be corrected so that it was addressed to Chair Jim Andrews, not Jim 12 

Anderson. 13 

14 

MOTION: Ms. Joseph moved to authorize the Chair to sign and deliver a letter, as amended, to the Board 15 

of Supervisors requesting alternate appointments to the Board of Zoning Appeals. Mr. Rosenberg 16 

seconded the motion, which passed unanimously (5-0). 17 

18 

6. New Business 19 

Mr. Carrington stated that they should prepare as a Board to discuss the representation agreement with 20 

Mr. Bowling. He stated that they would discuss the matter in closed session at the next meeting. He noted 21 

that in the past, the agreement was on an hourly basis at $350/hour with a cap of $5,000. 22 

23 

Mr. Bowling noted that the payment schedule was largely dependent on the number of and the length of 24 

the public hearings. He stated that for many years, he had come in under the cap; however, last year, he 25 

had exceeded the cap by about 4 hours. He noted that at the end of February, there was a major change in 26 

zoning law in the state, which gave him some concern. He stated that the case revolved around variance 27 

law changes in 2015. He stated that once the case became well known in the legal community, there will 28 

likely be a substantial increase in variances and the workload. He said he would send out a copy of the 29 

opinion to the board members. 30 

31 

Mr. Svoboda noted that the funding for the current contract was already included on the Board of 32 

Supervisor's budget; however, increased funding was not. He stated that the earliest the Board of Zoning 33 

Appeals would be able to discuss the matter would be at its June meeting, which would be after the 34 

budget process had ended. 35 

36 

Mr. Carrington asked whether there was an avenue for additional funding after the budget had been set. 37 

38 

Mr. Svoboda said that there was a process for out-of-budget allocations, but it required significant staff 39 

time. 40 

41 

7. Adjournment 42 

MOTION: Mr. Burkhart moved to adjourn the BZA meeting. Mr. Shepherd seconded the motion, which 43 

passed unanimously (5-0). 44 

45 

The meeting adjourned at 3:48 p.m. 46 

47 

(Recorded by Marsha Alley and transcribed by Golden Transcription Services) 48 

49 

50 
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5 

Respectfully Submitted, 1 

2 

3 

4 

5 

John Shepherd, Secretary, Board of Zoning Appeals 6 

7 
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